47 


OXxi- 
field 
h 


>tion 


10 


a a | 


6 


hr Ww 





OGhe Solicitors’ Journal 














VoL. 91 Saturday, November 29, 1947 No. 46 
CONTENTS 
CURRENT TOPICS: The Royal Wedding—National Archives TO-DAY AND YESTERDAY .. is ae ie .« 636 
—The Companies Act, 1947—-Nominee Holdings—Tax on NOTES OF CASES 
Pool Betting—Advertising Expenses—Rent Restrictions Franks, Jn ve ; Franks v. Franks Me ni os uy 638 
Consolidation—De Minimis—Rates Based on Equalisation Fraenkel v. Whitty = Ve ae oe i os 638 
Grants—Racial Discrimination and Private International COUNTY COURT LETTER e f he te an 639 
Law—Recent Decisions ar ae s of -- 629 poINTS IN PRACTICE Ne a ¥ a “630 
THE FINAL SHAPE OF THE TOWN AND COUNTRY CORRESPONDENCE a rhe iis ar .. 639 
PLANNING ACT . . . . -- 631 PARLIAMENTARY NEWS .. " : "A .. 640 
ACT OF GOD ts a ey we te gs .. 632 SHORT FORM OF BIRTH CERTIFICATE ae .. 641 
CRIMINAL LAW AND PRACTICE .. & Se .. 633 RULES AND ORDERS - z “ z ep 
Ti} A 6 2 
le WA es ee 
A CONVEYANCER’S DIARY sis es me -- 635 RECENT LEGISLATION ae . a AG .o GAZ 
LANDLORD AND TENANT NOTEBOOK .. aa a 636 COURT PAPERS oa aa de oe ae as 642 








CURRENT TOPICS 


The Royal Wedding 

WitH all loyal citizens, lawyers participated in the joy 
and in the enjoyment of the occasion of the wedding of 
PRINCESS ELIZABETH and PRINCE PuiLip. The solemn and 
beautiful ceremony of the marriage in the Abbey, in the 
presence of royalty and dignitaries of this and other lands, 
impressed the onlooker with the firmness of the religious 
foundations of a State which is based on divine as well as 
human law. A somewhat less solemn feature of the celebra- 
tions was the lengthy queue of visitors who wanted to see the 
actual signatures in the marriage register. Whether this 
must be ascribed to idle curiosity or to that respect for the 
forms of law which is a well-known characteristic of the 
British people, or to both, the fact remains’ of some 
importance. Not least significant was the evident rejoicing 
at the culmination of a genuine romance. All the world 
loves a lover, and the happiness of two happy people shed a 
glow of its own everywhere. If others criticise us for indulging 
ina day of innocent rejoicing in the midst of one of the most 
difficult crises in history, they will, perhaps, on reflection 
realise that material and economic problems were not involved 
in the recent celebrations. 


National Archives 

DURING the war years and since the end of the war the work 
of the British Records Association in collecting and building 
up the national archives has been immense. Behind it all 
there has been the inspired enthusiasm and hard work of 
Lorp GREENE, who has never grudged a moment of the time 
that he had to spare from presiding over the Court of Appeal. 
Presiding over the annual meeting of the Association on 
19th November, Lord Greene said that with his judicial duties, 
which had much increased, and his administrative work as 
Keeper of the Records, as well as his semi-official duties with 
the Records Association, he felt that he was rather over- 
burdened, and the time had come when consideration might be 
given to the question of whether the work in relation to the 
national archives should not henceforth be confined to the 
one post of Head of the National Archives. He said that the 
function of such an office need not be confined to Government 
archives going to the Records Office, but to all the important 
archives that could usefully be directed to one centre. The 
work of collecting, classifying and preserving records is one 
to which solicitors throughout and since the war have 
generously and spontaneously contributed, and they will 
regret any inevitable surrender by Lord Greene of this part 
of his valuable work. He will, however, have benefited the 
cause to which he is devoted, not merely by his association 
With it over a period of years, but also by his excellent proposal 
that a whole-time director should be appointed. 
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The Companies Act, 1947 
THE Board of Trade have made an order under s. 123 (2) 
of the Companies Act, 1947, appointing 1st December, 1947, 
as the day on which certain provisions of the Act are to 
come into force. The order (printed at p. 641, post) 
makes the following sections operative on that date, namely, 


ss. 10, 27 (6) to (8), 42 to 49, 58, 69, 76 to 79, 111, 116, 
and a number of supplementary provisions. This accords 
with the LorpD CHANCELLOR’s statement on 6th August 


that the first provisions to be brought into force would be 
those effecting concessions and alleviations of existing burdens 
and those placing duties on the Board of Trade rather than 
the business community. Thus s. 10 extends to twenty-one 
days the time limit allowed a dissenting minority for applying 
to the court to cancel a variation of rights ; subss. (6) to (8) 
of s. 27 modify the requirements of ss. 144 and 145 of the 
1929 Act as to the disclosure of previous names or nationalities 
of directors; s. 58 extends the Registration of Business 
Names Act, 1916, to certain companies, while s. 116 makes 
certain further amendments in that Act ; s. 69 dispenses with 
the requirement for issued shares to bear a distinguishing 
number, if certain conditions are satisfied; ss. 76 and 77 
simplify the procedure for altering the memorandum ; ss. 78 
and 79 make changes in connection with the names of com- 
panies; s. 111 extends to companies incorporated outside the 
United Kingdom the power to hold land in the United Kingdom ; 
and ss. 42 to 49 are the sections relating to Board of Trade 
investigations of a company’s affairs and of the beneficial 
ownership of shares. In this connection solicitors may like 
to be reminded of the express protection given by s. 49 to 
privileged communications made to them by clients. It will 
be seen that the provisions affecting accounts are not included 
in the new order, and it is expected that six months’ notice 
will shortly be given of the date of their coming into force. 


Nominee Holdings 

A FULL report of Sir ARTHUR FFORDE’s admirable address 
on the Companies Act, 1947, delivered on 16th October, 1947, 
to the London branch of the Chartered Institute of Secretaries, 
appears in the November issue of the Secretary, the Institute’s 
official organ. It will be recalled that Sir Arthur, who is a 
member of the Council of The Law Society, was also a member 
of the Committee on Company Law Amendment. His 
comments on the new Act were confined to sections of parti- 
cular interest to secretaries, but, coming from a solicitor of 
Sir Arthur’s standing and experience, his views as to the way 
in which the study of the Act should be approached are 
particularly valuable. On the subject of nominee holdings, 
Sir Arthur said that the Board of Trade’s power to investigate 
in proper cases under s. 46 into the ownership of a company 
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was widely expressed to be “‘ for the purpose of determining 
the true persons who are or have been financially interested 
in the success or failure, real or apparent, of the company.” 
Sir Arthur suggested that this comprehended, not only the 
owners of shares in the ordinary sense, but also “‘ bulls ’’ and 
“bears ’’ and disseminators of rumours. “One frequently 
hears criticisms,”’ he said, “ of the prolixity of Parliamentary 
Counsel. But, in this case when this little sentence is 
unpacked, there is found to be quite a lot in it.””. Sir Arthur 
dealt with a wide range of other topics under the Act, and his 
address was obviously much appreciated by his audience. 


Tax on Pool Betting 


THE publication of the Finance Bill on 19th November 
makes it possible to study the details of the new pool betting 
duty, which, it is apparent, will not meet with substantial 
opposition from Parliament. The duty is not to be charged 
on totalisator bets on an approved racecourse. In other cases 
it is to be 10 per cent. of the amount of the stake money paid. 
In the case of totalisator bets it is to be paid by the operator, 
and in the case of other bets, by the promoter. Pool betting 
is defined as occurring when a number of persons make bets 
on terms that the winnings shall be, or be a share of, or be 
determined by reference to, the stake money paid or agreed 
to be paid by those persons, whether by means of a totalisator, 
coupons or other forms or otherwise howsoever. A person 
who on 28th December, 1947, carries on or intends to carry on 
a business which may involve him in paying pool-betting duty 
must on that day, or within a week before he begins to carry 
on the business, notify the Commissioners of the fact. Not 
later than 4th January, 1948, or the date of the first user of 
premises or totalisators, he must make a return to the 
Commissioners of Inland Revenue of all such premises and 
totalisators. The rest of the regulations, which are contained 
in the Fifth Schedule to the Finance Bill, are concerned with 
the keeping of books of account, the inspection of books, 
premises and totalisators, and the provision of penalties for 
breach and fraudulent evasion. The excise penalty is £200 
or treble the amount of unpaid duty, at the election of the 
Commissioners, or imprisonment. 


Advertising Expenses 

DETAILS are available in the Finance Bill of the proposed 
diminution in the allowance for advertising expenses. These 
are defined and limited to expenses incurred on advertising 
in the United Kingdom either (a) in any newspaper or 
periodical, not being a newspaper or periodical for the time 
being certified by the Board of Trade to be a technical or 
trade journal or to circulate wholly or mainly outside the 
United Kingdom ; or () by means of the cinematograph or 
on any cinema screen ; or (c) by means of any hoarding, poster, 
placard, plaque or sign which is displayed otherwise than on 
or in any premises where the trade, business, profession or 
vocation is carried on. The Treasury may, however, by 
order provide that advertising expenses of such classes, or 
incurred in such circumstances, as may be prescribed by the 
order, shall be deemed not to be included in advertising 
expenses for this purpose, and any such order may be revoked 
or varied by a subsequent order. Such an order may be 
framed so as to extend to expenses incurred before the date of 
the making of the order, and to years of assessment and 
chargeable accounting periods beginning or ending before that 
date. The reduced allowance is to apply to income tax for the 
year 1947-48, or any subsequent year, and to the profits tax 
for any chargeable accounting period, the whole or any part 
of which falls after 12th November, 1947. It does not apply 
to any advertising expenses referable to a time before 
13th November, 1947. 


Rent Restrictions Consolidation 
SicNs of a welcome weakening in the attitude hitherto 
officially expressed that there is no legislative time available 
to remedy the anomalies in rent control, are to be discerned in 
the statement by the Lorp CHANCELLOR in the House of 
Lords on 18th November that the Government still hope 


SOLICITORS’ 


November 29, 1947 


JOURNAL 


before an undue time elapses to bring in the consolidating 
measure relating to rent restrictions, which he agreed was 
necessary. It is good to hear from the Lord Chancellor 
himself that the Government wishes to follow the recom- 
mendations of the Ridley Report. Mere ownership, his 
lordship said, should not entitle a man, without consideration 
of hardship, to turn out the sitting tenant. His lordship 
further expressed full admiration for the way in which county 
their task in considering 


court judges are discharging 
hardship cases. The matter was raised by Viscount 


3UCKMASTER, who said that the Government had strongly 
resisted legislation to adjust this matter. He said that there 
was an urgent case for some relief in regard to repairs and if 
no such relief could be granted a technical committee should 
be set up. ViscouNT MAUGHAM said that many of the 
poorer landlords were unable to carry out urgent repairs, 
and it was not uncommon for a house to be let at less than 
one-third of its economic value. 


De Minimis 

THE courts sometimes show what they think of a prosecution 
by dismissing a charge on payment of a nominal sum in 
respect of costs. An outstanding example, which is of no 
small public importance, occurred in the Stoke-on-Trent 
Magistrates’ Court on 21st November, when the stipendiary 
magistrate dismissed, on payment of four shillings costs, a 
summons by the Ministry of Fuel and Power against a firm 
of french cleaners who had exhibited an electric revolving 
non-illuminated sign in a shop. The hearing of the case 
lasted two and a half hours, during which evidence was 
adduced on behalf of the defence that a dry battery was used 
to operate the electric sign, and that it was only of 4} volts 
and had a current capacity of one four thousandth part of an 
ampere. One unit of electricity from a main would operate 
the sign continuously for six years and four months and the 
energy from 24 oz. of coal would run the sign for a vear. 
There cannot be the slightest doubt that an offence against 
the order was committed, because, as the learned magistrate 
said, electricity had been consumed. Quite apart, however, 
from the theoretical legal view of a situation which could not 
have been in the contemplation of those who framed th 
order, no one could have objected if the Ministry had them- 
selves expended money on advertising the saving effected by 
this marvellous invention. Instead of this, the Ministry took 
criminal proceedings. 


Rates Based on Equalisation Grants 

A White Paper, Cmd. 7253, presented to Parliament on 
13th November ‘by the MINISTER OF HEALTH, shows the 
estimated effect if the new scheme of Exchequer equalisation 
grants to local authorities and other proposed financial and 
administrative changes had operated in 1946-47. Estimates 
are given of the equalisation grants, in lieu of the “ block” 
grant, that would have been payable by the Exchequer to 
counties and county boroughs in England and Wales. The 
estimated expenditure of which local authorities will be 
relieved—on hospitals and out-relief—is put at £62,513,679. 
This is made up of {27,291,390 for counties, {22,003,401 tor 
county boroughs and £13,218,888 for London. Areas where 
the relief in this way is estimated to amount to over £1,000,000 


are: Durham, Essex, Kent, Lancaster, Middlesex, Surrey, 
West Riding, Glamorgan, Birmingham, Liverpool and 


Manchester. The total Exchequer equalisation grant 1s 
estimated as £33,212,121, of which counties would have 
received {26,511,186 and county boroughs £6,700,935. No 
Exchequer equalisation grant is payable to London, but a 
special scheme of payments to the poorer metropolitan 
boroughs will operate. The average rate levied for the whole 
of England and Wales in 1946-47 was 15s. 5d. Had the 
changes operated the amount would have been 12s. 9d. The 
London rate was 12s. 6d., and here the net saving due to the 
transfer of services and the change in education grant 1s 
estimated at 2s. 5d. Figures showing the rate which it 1s 
estimated would have been required if the changes m 
expenditure and grants had been effective in 1946-47 indicate 
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that twelve counties and twenty-one county boroughs in 
England and eleven counties and one county borough (Merthyr 
Tydfil) in Wales would have been able to reduce the rates by 
5s. Or more. 


Racial Discrimination and Private International Law 

THE practical results in the field of private international 
law of the German policy of “ legal ’’ discrimination on account 
of race are admirably summed up in an article by Mr. S. W. D. 
Rowson in the October issue of the Modern Law Review. 
After reciting the basic principles that the court, in 
applying the law in force in a foreign country, must apply it 
just as the courts of that country would apply it, but may not 
enforce a foreign penal law, the writer notes that the enforce- 
ability of European racial legislation has not been tested by 
British courts since 1933. He regards it as axiomatic that 
such laws are penal and therefore unenforceable. There has 
been no English decision, but the courts have used discre- 
tionary powers, such as the power of granting leave to serve a 
writ out of the jurisdiction (Oppenheimer v. Rosenthal & Co. 
1937] 1 ANE.R. 23, and Ellinger v. Guinness, McMahon & Co. 
and Others {1939} 4 All E.R. 16), and the jurisdiction to 
appoint an infants’ guardian in a case where the infants were 
technically enemy aliens (Jn ve D Infants (1943), 59 T.L.R. 
354). The repeal of the Nazi legislation brought about a 
new situation but the question of the court’s attitude to those 
laws still remains, and the writer submits, it seems on good 
grounds, that the English courts will ignore such legislation 
whether in the field of property rights or matrimonial relations. 


Recent Decisions 

In Monaghan v. Minister of Pensions, on 13th November 
(The Times, 14th November) DENNING, J., held that where 
a soldier died from drinking raw gin from a cask in an 
abandoned Red Cross barge in Holland, his death was not 
due to war service so as to entitle his widow to a war pension, 
as the line had to be drawn by common sense as to what was 
a cause and what was merely part of the surrounding 
circumstances. : 

In the course of hearing a divorce case on 18th November, 
Mr. Commissioner TYNDALE said that it should be more 
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widely known that it was not necessary for a husband to 
prove that his wife had separate estate in order to succeed 
in obtaining an order for costs against his wife in a matrimonial 
cause. The wife in the case before him had been guilty of 
desertion, and the learned Commissioner asked why she should 
not pay for it. He added that he had no wish to force it on 
husbands to make their wives pay, but where the wife was in 
a good job the unfortunate husband was sometimes left to 
pay the costs because he was unaware that he could make his 
wife pay. It is to be hoped that solicitors and counsel in all 
the many courts all over the country where divorces are 
granted will act upon this useful reminder. 

In Cresswell v. Sirl, on 18th November (The Times, 19th 
November), the Court of Appeal (Scott, AsguitH and 
EVERSHED, L.J J.) referred back to the county court judge an 
action in which His Honour had given 30 guineas damages 
to the plaintiff for the loss of dogs shot by the defendant 
shortly after they had been worrying sheep. The defendant 
had to establish, the court held: (1) that at the time of shooting 
the dog (a) was actually attacking, in the sense of causing 
real and present danger of serious harm to, the animals in 
question, or (4) unless prevented, would renew the attack; 
and (2) either (a) there was no practicable means, other than 
shooting, of stopping the attack or preventing its renewal, ot 
(5) the defendant acted reasonably in the circumstances in 
regarding the shooting as necessary to prevent attack or 
renewed attack. The learned county court judge had held 
in favour of the plaintiff because at the time of the shooting 
no attack was actually in progress. 

In the Court of Appeal (Scott, AsguiTH and EVERSHED, 
L.JJ.) on 18th November (The Times, 19th November) it 
was held not to be a sufficient answer by a landlord to a 
tenant’s claim for compensation in respect of goodwill under 
s. 4 of the Landlord and Tenant Act, 1927, to say that he 
required the premises for the purposes of his own business, 
and that, therefore, the goodwill which would have adhered 
to the premises if they had continued to be used for the 
business formerly carried on by the tenant, which was of a 
different kind from that carried on by the landlord, was of 
no use or value to the landlord. 


THE FINAL SHAPE OF THE TOWN AND COUNTRY 
PLANNING ACT 


Tue Town and Country Planning Bill received the Royal 
Assent on the 6th August, 1947. In the course of its passage 
through Parliament very many amendments were introduced, 
indeed in the House of Lords no less than 310 were made. 
Of the latter, however, 221 were purely drafting and a large 
number of others were of minor importance or to meet 
exceptional cases, and it is true to say that the only alteration 
of principle was the change in the basis of compensation. 
The description of the Bill given in the eight articles published 
earlier this year, when coupled with the two articles on 
“Compensation,” reflect substantially the present position, 
but some of the asperities noted have been smoothed out and 
a few important alterations made which now fall to be 
considered. 

The only provisions of the Act to come into force on the 
Royal Assent were the sections setting up the Central Land 
Board, ss. 37 (2) and 38 (2) authorising the compulsory 
purchase of land before a development plan becomes operative, 
Pt. V relating to compensation, s. 91 so far as it relates to 
land acquired before the appointed day, and the repeal of 
certain enactments relating to compensation. The remainder 
will come into force on the appointed day, officially expected 
to be the 1st April, 1948. It will not be earlier. 

Two important alterations relate respectively to land 
designated in a development plan for compulsory purchase 
and to planning agreements. When the question of designation 
was discussed (91 Sor. J. 225), the Bill, as then amended, 
provided that the Minister could not approve designation 


unless satisfied that acquisition was likely to take place, if at 
all, within fifteen years (or in certain cases ten years), and it 
was stated that there was nothing to enable an owner to 
require his designated land to be purchased, so that he might 
be left for fifteen years with a property difficult to dispose of. 
The Act (s. 5 (4) (a)) substitutes for the periods of fifteen and 
ten years a period of ten years from the date of the develop 
ment plan or, in the case of agricultural land, seven years 
from that date, and s. 9 provides that if designated land has 
not been acquired at the expiration of twelve years (eight 
years for agricultural land) an owner may require it to 
be acquired, and, failing acquisition, the land becomes 
undesignated. There seems, however, nothing to prevent an 
amendment of the plan being made to re-designate the land. 
The power of the Central Land Board to acquire land 
compulsorily now covers any land and not designated land 
only (s. 43 (2)). 

Planning agreements under s. 34 of the Town and Country 
Planning Act, 1932, were originally intended to be revoked as 
from the appointed day, and this was criticised on the ground 
that owners would lose any benefit which they might derive 
from them while at the same time any restrictions under them 
would last just long enough to keep down the development 
value for loss of which a claim might be submitted (91 So. J, 
256). Now the Act provides for these agreements to continue 
after the appointed day so far as they do not conflict with any 
power of any Minister or authority under the Act exercised 
in accordance with a development plan, but machinery is 
provided for their rescission or modification on application by 
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any party to such agreements, the owner of land affected or 
the local planning authority (Sched. X, para. 10). If an agree- 
ment is rescinded or modified within three years after the 
appointed day the Minister has a discretion to direct that for 
the purpose of any claim for loss of development value the 
rescission or modification shall be deemed to have taken effect 
immediately before the appointed day (Sched. X, para. 11). 
A new section, s. 25, now gives power to any local authority, 
other than a parish council, subject to the approval of the 
Minister, to enter into similar agreements with owners in 
perpetuity or for a limited period; but no such agreement 
will affect the exercise of any powers by any Minister or 
authority under the Act in accordance with the development 
plan. 

An interesting amendment was introduced in the House of 
Lords in the ripe land clause, now s. 80. The qualifications 
for ripe land remain substantially as before, but application 
must be made to the Minister within one year after the 
appointed day to certify it as ripe—-which he must do, subject 
as mentioned later, if it fulfils the qualifications. The 
qualifications, recapitulated shortly, are— 

(a) a planning permission under the Act or an interim 
development permission since 21st July, 1943, for 
development ; and 

(b) development value on the appointed day mainly 
attributable to the prospects of that development on the 
appointed day ; and 

(c) building contract or byelaw submission or building 
application for that development within ten years before 
7th January, 1947. 

An important proviso, however, enables the Minister to 
postpone and eventually refuse the issue of a certificate if 
proceedings are taken for the revocation of permission (a). 
It is therefore suggested that owners should apply for and 
obtain a certificate as soon after the appointed day as possible, 
for the longer the delay the longer the time available for 
revocation or compulsory acquisition. The importance of this 
arises from the fact that, while it appears that if the permission 
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is revoked or the land is acquired compulsorily by some 
Minister or authority after the issue of a certificate, the 
development value is likely to be recovered in the compensa- 


tion (ss. 22 (1), proviso (b), and 51 (4), proviso (b)), if the 


revocation or acquisition takes place before the issue of the 
certificate there is available (as in the case where potentially 
ripe land is acquired compulsorily before the appointed day : 
s. 55 (3)) only a claim to such payment for loss of development 
value as may be forthcoming on hardship grounds out of the 
£300,000,000 fund. Conversely, it will be in the interest of 
authorities to speed up any revocations or acquisitions where 
potentially ripe land is concerned. It is, in any case, only in 
respect of the development specified in the certificate, and 
provided it is carried out within the time, if any, limited in 
the certificate, that no claim may be made for loss of develop 
ment value and no development charge is payable. Thus a 
private purchaser buying for some other development may 
not benefit and may not be willing, therefore, to pay an 
enhanced price just because the land is ripe. 
Other amendments to which attention may be drawn are : 

(a) A Board of Trade certificate is not required for small 
factories of less than 5,000 sq. ft. floor space or other 
prescribed cases (s. 14 (4), provisos (a) and (5)). 

(6) Any revocation or modification before the appointed 
day under s. 4 of the Town and Country Planning (Interim 
Development) Act, 1943, of an interim development 
permission is to be disregarded for the purpose of calculating 
loss of development value except so far as any payment 
may have been made to the owner therefor (s. 61 (4)). 

(c) Mortgagees are entitled to receive any compensation 
payable under Pt. III and Sched. IV (Sched. IV, para. 3). 
Formerly the local planning authority had a discretion. 
Lastly, the importance of studying the exact wording of 

such a complicated Act cannot be over-emphasised, and 
particularly of studying the Act as a whole in relation to any 
particular problem, as several parts of the Act may have a 
bearing on the one problem. 


ACT OF GOD 


(CONTRIBUTED) 


In order that a defendant to an action for damages for 
nuisance or negligence can successfully plead an “ act of God ”’ 
he must have a pretty strong case. Often what is termed an 
act of God is a mishap which the defendant could or ought to 
have foreseen and taken the necessary precautions against. 

A few months ago, this defence was raised in the Dorchester 
county court in an action brought by a tenant against his 
landlord, a farmer, for flooding to his house caused by the 
defendant’s mill. The tenant claimed damages for nuisance 
caused by flooding and for negligence of the farmer in failing 
to maintain the mill stream banks in proper repair. He also 
asked for an injunction restraining the defendant from using 
a tractor inside the mill; an injunction restraining him from 
so using hatches in the mill stream as to cause flooding to the 
house, and for damage to the effects of the plaintiff and his 
wife. 

The defence admitted flooding on certain days, but claimed 
that it was due to “ inevitable accident ’’ or an act of God, 
and that the tractor, which had now been removed, had not 
caused any damage to the plaintiff. It was denied that the 
work of the mill had been carried on by the farmer in any 
way other than he was entitled to do in the normal course of 
business, or that he had neglected to repair the banks of the 
stream. 

Evidence of investigations and tests he had carried out was 
given by a land agent, who, replying to the judge, said he 
thought rainfall in the Cerne Valley would have a very quick 
effect on the River Cerne, which fed the mill stream. ‘‘ From 


my experiments,” he continued, “I came to the conclusion 
that the ordinary working of the mill could not possibly have 
caused flooding, and that in normal times the leaks in the 
banks and the fact that the mill was being worked did not 


cause the flooding. The only thing I am uncertain about is 
whether there would have been flooding in the Mill Housc if 
the banks had been in good working order.’’ On the judge's 
suggestion, the hearing was adjourned for ten minutes to sce 
if the parties could come to an agreement; but an under- 
taking on behalf éf the defendant not to work the mill if the 
water was over a level to be decided upon by the surveyors 
was not accepted. 

His Honour Judge Armstrong gave judgment for the 
plaintiff in respect of the nuisance caused by the tractor and 
gave nominal damages of {2. He also gave judgment for him 
for nuisance and injury caused by flooding and gave damages 
of £10 10s. He did not think it was a case where any 
injunction was necessary. 

Wharton’s Law Lexicon defines an “act of God” as 
‘a direct, violent, sudden and irresistible act of nature, 
which could not, by any reasonable care, have been foreseen 
or resisted. The gencral rule is that where the law creates a 
duty and the party is disabled from performing it, without 
any default of his own, by the act of God or the King’s enemies, 
the law will excuse him; but when a party by his own 
contract creates a duty he is bound to make it good, 
notwithstanding any accident by inevitable necessity.”’ 

Byrne’s Law Dictionary, in a rather lengthier definition, 
says: ‘‘ As regards the law of contract, the act of God is a 
defence to an action of breach of contract only when the 
occurrence relied on as an act of God is one which was in fact 
not provided for by the contract. Thus, where a lessee of 
land covenants to leave the timber thereon in as good a plight 
at the end of the lease as it was at the beginning, and the 
timber is destroyed by a storm, the lessee is not bound by 
his covenant.” 
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The courts have held violent storms at sea, earthquakes 
and exceptional floods and frosts to be acts of God, but a 
stormy gust of wind has been ruled out of the definition. 

In F. Hill & Sons, Ltd. v. British Airways, Ltd. (1936), 
56 LI. L. Rep. 20, aircraft manufacturers claimed damages in 
respect of damage sustained by one of their aeroplanes while 
in the custody of the defendants. The aeroplane, while being 
moved from the hangar, was blown over by a sudden fierce 
gust of wind, and the defendants contended that the particular 
gust of wind was an act of God. They further argued that 
the cause of the loss was inherent in the aeroplane, in that it 
was so light and of such construction as to be particularly 
liable to be overturned by wind. In giving judgment for the 
plaintiffs, the judge said: ‘‘ I am quite satisfied that if there 
was a gust it was certainly not a gust which can be called an 
act of God or anything of that sort, but it was a stronger gust 
of wind which they ought to have anticipated in this sense, 
that although they could not anticipate that particular gust 
of wind the weather was such that they ought to have realised 
that such a thing might happen. Under those circumstances, 
although they were gratuitous bailees, and their duty may be 
less than in the case of bailees for reward, I am satisfied that 
they did not use that skill or care which persons in their 
position, being persons of ordinary prudence, would have 
used if the machine had been their own machine.” 

In Nugent v. Smith (1876), 1 C.P.D. 428, at p. 435, Cockburn, 
C.J., said: ‘‘ The rain which fertilises the earth, and the wind 
which enables the ship to navigate the ocean are as much 
within the term ‘ act of God’ as the rainfall which causes a 
river to burst its banks and carry destruction over a whole 
district, or the cyclone that drives a ship against a rock or 
sends it to the bottom. Yet the carrier, who by the rule is 
entitled to protection in the latter case, would clearly not be 
able to claim it in case of damage occurring in the former. 
For here another principle comes into play. The carrier is 
bound to do his utmost to protect goods committed to his 
charge from loss or damage, and if he fails herein he becomes 
liable from the nature of his contract. In the one case he can 
protect the goods by proper care, in the other it is beyond 
his power to do so.” 

In the same case, James, L.J., gave the following definition 
of the expression: “ The act of God is a mere short way of 
expressing this proposition: ‘A common carrier is not liable 
for any accident as to which he can show that it is due to 
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natural causes directly and exclusively, without human 
intervention, and that it could not have been prevented by 
any amount of foresight and pains and care reasonably to be 
expected from him.’ ”’ 

It has been argued that the expression force majeure has 
the same meaning as “ act of God,” but it was decided in the 
High Court in Matsoukis v. Priestman & Co. [1915] 1 K.B. 681, 
that the former words had a more extensive meaning. In the 
course of his judgment, the learned judge said: “‘ The words 
force majeure are not words which we generally find in an 
English contract. They are taken from the Code Napoleon, 
and they were inserted by the plaintiff (a foreigner) or by his 
advisers, who were no doubt familiar with their use on the 
Continent. I have had the evidence of a Belgian lawyer as to 
their meaning, and he said that the words are understood on 
the Continent to mean ‘ causes you cannot prevent and for 
which you are not responsible.’ Counsel for the plaintiff 
contended that they meant practically the same thing as 
vis major, which, in substance, meant the same thing as ‘ the 
act of God.’ In my construction of the words force majeure 
I am influenced to some extent by the fact that they were 
inserted by this foreign gentleman who was familiar with 
their meaning upon the Continent, but I am not sure that 
I am on that account bound or entitled to give them the full 
meaning that they have upon the Continent. At the same 
time I cannot accept the argument that the words are 
interchangeable with vis major or ‘ act of God.’ I am not 
going to attempt to give any definition of the words force 
majeure, but I am quite satisfied that I ought to give them a 
more extensive meaning than ‘act of God’ or wis major. 
The difficulty is to say how much more extensive.” 

This action, it may be added, concerned the coal strike of 
1912, which lasted fom 1st March to 8th April of that year. 
The judge ruled that the complete dislocation of business in 
the North of England as a consequence of the universal coal 
strike, which operated directly on the ship in turn for building 
previously to the plaintiff’s steamer, and only indirectly on 
the plaintiff's steamer, did come within the reasonable meaning 
of the words force majeure. 

In conclusion, as the case of F. Hill & Sons, Lid. v. British 
Airways, Ltd.—quoted above—shows, it is of all importance 
to bear in mind that for anything to constitute an “act of 
God,” it must be something which could neither have been 
foreseen nor prevented. 


CRIMINAL LAW AND PRACTICE 


CRIMINAL JUSTICE BILL: MISCELLANEOUS AMENDMENTS , 


SOME of the miscellaneous amendments proposed in the new 
Criminal Justice Bill are none the less deserving of close 
attention because they have escaped the light of publicity. 
Clause 12, for example, which enables assizes and quarter 
sessions to impose a fine upon a person convicted of any 
felony for which they have power to sentence to imprisonment 
is a wide extension of the powers of those courts. ‘‘ He who 
takes what isn’t his’n, when he’s catched he goes to prison ”’ 
has not been fully true for years. If the courts use their 
new powers it will become less true in the future. Clause 13 
gives these courts powers to give time to pay fines and forfeited 
recognizances, discharge or reduce forfeited recognizances and 
fix a term of not more than twelve months’ imprisonment 
to be served if a fine is not duly paid. Similar powers in 
the Criminal Justice Administration Act, 1914, and in the 
Money Payments (Justices Procedure) Act, 1935, given to 
courts of summary jurisdiction, reduced imprisonment in 
default of payment of fines from 83,187 a year from 1909 to 
1913, to 11,615 in 1933 and to 7,936 in 1938. 

Procedural reforms of some importance are proposed in 
cll. 26 and 27 relating to indictable offences which may be 
tried summarily. It is proposed that where an offence 
committed by a person of fourteen years of age or more is 
punishable either summarily or on indictment, the court may, 
on the application of the prosecution before the charge has 
been entered upon, decide to try the case summarily. Otherwise 
the court must proceed to try the case as if it were punishable 


on conviction on indictment. If, however, on so trying it 
representations are made in the presence of the accused by 
the prosecution, or by or on behalf of the accused, the court 
may, if it thinks proper to do so, having referred to the nature 
of the case, proceed to try it summarily. If the prosecution 
is being carried on by the Director of Public Prosecutions, 
this latter course cannot be adopted without the Director's 
consent. In any such case after the court has decided to 
try a case summarily, witnesses called before such decision 
may be recalled for cross-examination. None of these 
procedural provisions applies to any offence which is indictable 
by virtue only of s. 17 of the Summary Jurisdiction Act, 
1879 (under which a person charged before a court of summary 
jurisdiction with an offence for which he is liable to three 
months’ imprisonment and which is not an assault may claim 
to be tried by a jury). Nor do they apply to any offence triable 
summarily only with the consent of the accused under s. 11 
of the Summary Jurisdiction Act, 1879 (summary trial with 
consent of young persons) or under s. 24 of the Criminal 
Justice Act, 1925 (summary trial with consent of adults for 
indictable offences specified in the Second Schedule). 

By way of compensatory provision for these advantages, 
cl. 27 provides that where a person of seventeen years of age 
or more is tried summarily under cl. 26 (2) (where the trial 
has been begun as for an indictable offence) or the parallel 
s. 24 (2) of the Criminal Justice Act, 1925, and is convicted, 
then, if on obtaining information as to his character and 
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antecedents the court is of opinion that they are such that 
greater punishment should be inflicted in respect of the offence 
than that court has power to inflict, the court may commit him 
in custody for sentence to the next court of quarter sessions, 
which shall have power to deal with the offender as if he had 
just been convicted on indictment. Such a case must be 
dealt with by the appeal committee of quarter sessions, but 
in the County of London it must be dealt with by a court 
constituted in accordance with s. 8 of the Summary 
Jurisdiction (Appeals) Act, 1933 (relating to the panel of 
justices to hear appeals, with a paid chairman or paid deputy 
chairman). 

Clause 29 (b) abolishes the requirement for recognizances 
to prosecute with diligence an appeal from a court of summary 
jurisdiction to quarter sessions (see s. 31 (1) (ili) of the 
Summary Jurisdiction Act, 1879). Another beneficial pro- 
vision of cl. 29 is sub-cl. (3) which provides that where a 
person desiring to appeal has failed to give the notice of 
appeal required by s. 31 (1) (ii) of the Summary Jurisdiction 
Act, 1879, within the prescribed period of fourteen days, 
and would otherwise be debarred from appealing, he may 
apply for a direction to quarter sessions in accordance with 
s. 29 and the court may direct that the notice of appeal given, 
or to be given, within a prescribed period shall be treated 
as if given within the period of fourteen days. This provision 
ought to go far towards removing the injustices resulting from 
the peremptory nature of the old provision, which took no 
account of accident, inadvertence or misunderstanding. 

Clause 30, according to the explanatory memorandum 
prefacing the Bill, gives a power to the High Court to release 
appellants on bail in certain cases for which provision is not 


COMPANY LAW 

AGREEMENTS FOR 

Last week it was suggested that an agreement appointing a 

person a director for a particular period, where the company 

had articles in the usual form, raised a considerable difficulty, 

and it was pointed out that in the dissenting judgment in 

Shirlaw v. Southern Foundries [1939| 2 K.B. 206, Lord 

Greene, M.R., had certainly indicated a view relating to the 

appointment of managing directors that had a certain relevance 
in this connection. 

That view appeared to be that where a company’s articles 
gave the directors the power of appointing one of their 
number a managing director and the articles did not, as they 
did in Shirlaw’s case, provide that the provisions in the articles 
as to resignation and removal of directors were only to apply 
to such a managing director subject to the provisions of any 
contract between him and the company, it would be beyond 
the powers of the directors to appoint a director as a managing 
director for a fixed period so as to bind the company not to 
remove him for a fixed period. 

As has been pointed out, the question did not arise in that 
case, and the other judgments in the Court of Appeal do not 
deal with this particular point. There is, however, a certain 
light to be gained on this question in the report of the appeal 
in the House of Lords ([1940} A.C. 701), where the decision 
in the Court of Appeal was upheld, Viscount Maugham and 
Lord Romer dissenting. 

For example, Lord Wright, at p. 722, having first pointed 
out that the articles gave the directors power to appoint a 
managing director for a fixed period of years and also provided 
that a contract appointing such a person should override the 
articles dealing with the question of such person’s resignation 
and removal, a fact to which he expressly drew attention, 
said: “ The articles may give them”’ [i.e., the company 
“the power to dismiss, but the power to dismiss must be 
distinguished from the right to dismiss,’ indicating that 
though the company in general meeting could not be prevented 
from removing him by an extraordinary resolution, it would 
nevertheless render itself liable in damages. He went on: 
“ T do not think that in this particular case the fact that the 
office includes that of a director affects this conclusion. It is 


said that it is impossible to accept that a company would 
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made under the existing law. The High Court is empowered 
to release from custody a person who has given notice of appeal 
to quarter sessions against a conviction or sentence, on entering 
into a recognizance conditioned for his appearance at the 
hearing of his appeal. The High Court or a court of quarter 
sessions is to be empowered to release from custody a person 
who has applied under s. 20 of the Criminal Justice Act, 1925, 
for a case stated from quarter sessions for the opinion of the 
High Court on a point of law on entering into a recognizance 
conditioned for his appearance at the sessions at which the 
High Court judgment is entered, or if a rehearing is directed, 
at the sessions at which the appeal is entered. The High 
Court is to have similar powers on application for a case 
stated from a court of summary jurisdiction, and an applica- 
tion to the High Court for an order of certiorari or for leave 
to make such an application. 

The only other provision to which reference should be 
made in this brief account of the miscellaneous amend- 
ments is that which perpetuates reg. 17A of the Defence 
(Administration of Justice) Regulations, 1940 (cl. 34). This 
provides that a certificate of a plan or drawing exhibited 
thereto and signed by a constable or a person with the 
prescribed qualifications is evidence in any criminal proceedings 
as to the relative position of things shown on the plan or 
drawing. Similar evidence may be given in proceedings under 
the Road Traffic Acts, 1930 to 1947, to determine by whom a 
particular vehicle was being driven, or to whom it belonged on 
a particular occasion. Provision is made for service of such 
evidence on the person charged not less than seven days 
before the trial, and enabling the person charged to require 
the attendance at the trial of the person so certifying. 


AND PRACTICE 

DIRECTOR—II 

guarantee to a director a ten years’ tenure of his office. But 
the answer is that they have actually done so according to the 
terms of the contract ae. 

Thus it appears that, in the case of a company whose 
articles did not provide that the provisions for resignation 
and removal were not to apply to a person who had been 
appointed managing director, the question would at any rate 
be a more difficult one, for it would not merely be what the 
contract said but it would involve the further question, 
assuming the contract purported to fix a period of years, 
whether the directors had the power to enter into such a 
contract. 

Similarly, in his, judgment, Lord Porter, at p. 739, after 
dealing with the relevant articles, said that having regard to 
these provisions it could not be and was not contended that 
such an appointment was ultra vires. 

Though the question at issue in this case was quite different 
from that we are at present concerned with, these observations 
tend to show that the directors can only enter into a binding 
contract which has the effect of making a person immune 
from certain of the provisions of the articles if the articles 
expressly enable them so to do, and consequently that they 
would not have power in any ordinary case to appoint a person 
as a director for a fixed period, so that he should not be 
liable to removal by the corporators by the means provided 
for by the articles. 

There is one remark of Viscount Maugham’s in this case 
which is extremely relevant to the present discussion. At 
p. 711 he said: “He” fie., the managing director] “ had 
already been appointed to be a director in the only possible 
way, namely, according to the articles, and it is plain, I think, 
that he would cease to be a director in any of the events 
specified by the articles. If some new terms as to his 
directorship were desired, the only course was to alter the 
articles.” 

If the first part of that remark is universally applicable 
it does seem difficult to say that in an ordinary case an 
agreement to appoint a director by a company is binding 
on the company, if the corporators desire to remove that 
director under the power given them by the articles, and the 
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difficulty seems to exist whether the contract is authorised by 
the directors or by the company in general meeting, though if 
it was authorised by a special resolution of the company 
that might be equivalent to an alteration of the articles so 
as to validate the contract. 

There seem equally great difficulties in the way of saying 
that, if the contract is authorised by the directors, then the 
remaining directors other than the one with whom the agree- 
ment is made must every so often as occasion arises exercise 
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their power of appointing an additional director. That 
power is given to the directors to be used in the interests of 
the company, and it seems improbable that the directors 
would be entitled to bind themselves in advance as to the way 
in which they were going to exercise that discretion. 

Notwithstanding these difficulties, however, there are 
one or two cases in which the validity of a contract of this sort 
appears to be accepted, and I propose to consider the question 
again next week in the light of those cases. 


A CONVEYANCER’S DIARY 


THE AGRICULTURE ACT, 1947—II 


I ENDED my comments on this Act last week with the explana- 
tion that s. 86 (which empowers the Minister of Agriculture 
and Fisheries to control the sub-division of “ agricultural 
units ’’) shall be in force during any such period as the Minister 
may by order determine, and that any such order may have 
effect generally or in relation to a prescribed area only. I am 
not at all clear about the purpose of this provision, under 
which the section may be in force during a limited period 
or periods ; perhaps the Minister intends to play a sort of 
cat-and-mouse game with the country, and alternately 
enforce and lift the provisions of s. 86 as it may please him 
to determine ; or perhaps it is felt, even in the purlieus of 
Whitehall, that the Minister’s powers under that section are 
so arbitrary that they may raise a storm of protest, and that 
in that case it is advisable that power should be reserved to 
repeal, in effect, the offending section without the necessity 
of introducing a Bill for the purpose. If that should be so, 
I hope that these comments of mine may have some slight 
influence in securing the removal of this very oppresive 
provision from the statute book, or, at least, in securing that 
it should go into a state of suspended animation. But the 
section is at present in operation, and while it remains so 
any “‘ major disposition ’’ of agricultural land which falls 
within the section may, I conceive, become liable to the 
consequences I have foutlined. A correspondent has 
questioned the accuracy of the statement I made to this 
effect last week, but I maintain it is substantially correct. I 
hope to be able to give my reasons next week. 

I have so far deliberately dealt with “ major dispositions ”’ 
in isolation from the other provisions of s. 86, partly for the 
sake of convenience and partly because I wished to bring 
to the notice of my readers, as forcibly as possible, what 
appear to be the characteristically over-wide powers of this 
portion of the Act. It is now necessary to turn to the other 
types of disposition which fall within s. 86. The Act contains 
its own definitions. Subsection (3) of s. 86 provides that, 
subject to the provisions of Sched. XI (which deals specifically 
with mortgages), the expression “ disposition ”’ in this section 
means a conveyance, assignment, surrender, grant or agree- 
ment for the grant of an interest in land; the expression 
“major disposition ’’ means (as we have already seen) a 
conveyance of the fee simple, a grant or agreement for the 
grant of a tenancy for an interest greater than from year to 
year, or an assignment or surrender of a tenancy granted 
for any such interest ; and the expression “ minor disposition ”’ 
means any other disposition. Before dealing in detail with 
the provisions concerning “ minor dispositions ” of agricultural 
land, it is important to note that the expression “ disposition ”’ 
generally is subject to some limiting exceptions. 

The first exception (s. 86 (3) (a)), is a conveyance, assignment 
or surrender of an interest where the disposition comprises 
the whole of the land in an agricultural unit to which that 
interest extends, or the grant or agreement for the grant of 
an interest out of another interest if the disposition comprises 
the whole of the land in an agricultural unit to which that 
interest extends. This exception is a necessary consequence 
of the scope of s. 86, which only affects dealings with 
agricultural land whose tendency is to sub-divide an agri- 
cultural unit. For example, if A is the owner of two self 
contained farms, Whiteacre and Blackacre, he may make a 
disposition of either Blackacre or of Whiteacre, or of both, 
without the Minister’s consent and without fear of attracting 


the consequences which follow a disposition which sub-divides 
an agricultural unit. But if A should agree to sell Whiteacre 
to B, together with a part of Blackacre, he will commit the 
mischief which s. 86 is intended to provide against, i.e., he 
will have sub-divided the “ agricultural unit,’ Blackacre. 
Whiteacre, having been sold as an entirety, will be safe from 
compulsory purchase, but Blackacre, both the part thereof 
sold to B with Whiteacre and the part retained by A, will 
become subject thereto at the Minister’s discretion. 

The second exception is a conveyance, assignment, grant 
or agreement for the grant of a tenancy made in pursuance 
of any specific devise, bequest or direction contained in any 
testamentary instrument (s. 86 (3) ()). This would include 
an assent, vesting or otherwise, but not, in the ordinary way, 
an appropriation. Whether an appropriation made under 
a specific power to appropriate contained in a will would 
fall within this exception or not, is a nice question which, 
for lack of space, I must leave open. Lastly, any disposition 
made in pursuance of a contract in writing entered into at 
a time when s. 86 is not in force is also excepted from the 
dispositions subject to that section (s. 86 (3) (c)). 

My remarks last week on the effect of s. 86 (1) should be 
read in the light of these exceptions, but the examples I 
then gave of the possible operation of that subsection stand. 
They were framed with these exceptions in mind. Further 
exceptions are provided for in Sched. XI in connection with 
mortgages and charges. Paragraph 1 of that Schedule 
provides that the creation of a mortgage of or charge on land 
shall not be treated as a disposition of land, but the exercise 
by a mortgagee or chargee of his right to take possession o1 
to foreclose shall be treated as such a disposition. This is 
obviously sensible, since the creation of a mortgage does 
not of itself affect the farming of an agricultural unit as 
such, whereas entry into possession or foreclosure may have 
the consequence of sub-dividing an agricultural unit. So, 
in addition to the necessity of compliance with the require 
ments of the Courts (Emergency Powers) Act, any person 
intending to exercise either of these remedies will now be 
put under the burden of making inquiries for the purpose 
of ascertaining whether the remedy he seeks may or may 
not involve such a sub-division; and if the answer to these 
prolonged, and possibly difficult, inquiries is in the affirmative, 
he will have to apply to the Minister for his consent before 
exercising his remedy, or run the risk of having the land 
which is the security for his charge compulsorily 
purchased at any time within three years of the date when 
he took steps to enforce his remedy. 

It will be recalled that a disposition which would otherwise 
be a ‘‘ major disposition’ for the purposes of s. 86, is not 
such a disposition if it comprises the whole of the land in an 
agricultural unit to which the disponor’s interest extends 
(s. 86 (3) (a), supra). By para. 2 (1) of Sched. XI, this 
exception does not apply to any disposition made in the 
exercise of the powers of a mortgagee or chargee. The effect 
of this provision is odd, and the reason for it obscure ; 
s. 86 (3) (a) appears to me to have been inserted only ex 
abundanti cautela, for s. 86 (1) applies in terms only to 
dispositions of part only of land forming an agricultural unit. 
If, therefore, a mortgagee of a composite agricultural unit 
exercises his remedy of sale, and sells and conveys the complete 
unit, he does not need to rely on s. 86 (3) (a); he can rely on 
the terms of s. 86 (1) itself, and if, subsequently, the Minister 
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attempts to purchase the land compulsorily under the powers 
conferred upon him by s. 86 (1), it seems to me that there will 
be a complete answer to such an attempt in the fact that the 
land in question at all times formed an agricultural unit, 
and that a disposition of such land is ex hypothest excluded 
from the provisions of the section. 

Finally, under para. 2 (2) of Sched. XI, no exercise of any 
such powers as aforesaid (which presumably refers to the 
powers mentioned in para. 2 (1)) shall be a disposition to 
which the section applies if the mortgage or charge was made 
when the section was not in force, or when the land in question 
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was not comprised in an agricultural unit. The rights of 
; under a mortgage created before the Ist October 
are to this extent unaffected by the Act, but it should be 
noticed that there is no such saving as regards the right 
to take possession or to foreclose (para. 1 (b) of the Schedule, 
supra). A mortgagee’s right to take possession or to foreclose 
thus appears to constitute a disposition within the meaning 
of s. 86, whenever the mortgage is or may have been created. 
distinction will have to be 


mortgages 


Comment on this anomalous 


deferred till next week. 


LANDLORD AND TENANT NOTEBOOK 


WHOSE 
THE words of the title appear in the judgment of Asquith, L.J., 
in Harte and Another v. Frampton (1947), 63 T.L.R. 554; 
91 Sor. J. 625 (C.A.), which has given us long-awaited 
authority on the question whether, and if so how, the position 
of third parties is to be taken into account when “ greater 


premises. The ‘‘ Notebook ” mooted this point on 6th April, 
1946 (90 Sor. J. 159), mentioning two conflicting Irish 
decisions as the only authorities available. Since then it has 
been mentioned in Baker v. Lewis [1947] 1 K.B. 186 (C.A.), 
but was not the main issue in that case, and is not discussed 
in the judgments. 

The facts of the recent decision were that a married couple, one 
of whom would clearly suffer some hardship (for health reasons) 
if possession of the bungalow which they claimed were refused, 
were refused an order because the defendant, a widower, had 
living with him his daughter and her husband and their child. 
The county court judge held that “ hardship ”’ was not limited 
to any class such as relatives dependent on the parties and 
that he was bound to consider the hardship which would 
ensue not only to the defendant personally, but also to his 
daughter, son-in-law and grandchild. 

The Court of Appeal has upheld this decision, but while 
stating that the county court judge did not misconstrue the 
proviso, does seem to have taken a slightly different view. 
For that expressed by the county court judge would appear 
to be based on this reasoning: the proviso runs “ an order 

. shall not be made if the court is satisfied that 
having regard to all the circumstances of the case, including 
the question whether other accommodation is available for the 
landlord or the tenant, greater hardship would be caused by 
granting the order or judgment than by refusing it”; there 
is no “ to the landlord” or “ to the tenant” to qualify the 
words “ hardship . . . caused.’’ Possibly the learned county 
court judge would have considered that the hardship must 
have something to do with housing ; but looking at his note, 
one is reminded of old decisions on the reasonableness of 
covenants by which employed persons undertake not to set up 
in competition with ex-employers, in which the effect of the 
restraint not only on the parties but on the public was wont 
to play a part. 

Whereas the view taken by the Court of Appeal appears to 
be that there must be some “ reflected’ hardship affecting 
the landlord or tenant himself before the item can be entered 
in the balance sheet. ‘‘ The true view, we think, is that the 
county court judge should take into account hardship to all 
who may be affected by the grant or refusal of an order for 
possession—relatives, dependants, lodgers, guests, and the 
stranger within the gates—but should weigh such hardship 
with due regard to the status of the persons affected and their 
‘proximity’ to the tenant or landlord, and the extent to which, 
consequently, hardship to them would be hardship to him.” 

The above decision was quickly followed by Rhodes v. 
Cornford [1947] 2 All E.R. 601 (C.A.), in which the judgment 
of Evershed, L.J., taken by itself, would support the proposi- 
tion that hardship to a third party was a factor in itself ; 
but the facts show much “ reflected hardship.” 

This is not the place in which to attempt a new version of 
the most ancient of music-hall jokes, that in which the 
mother-in-law is so unkindly featured ; but while there is no 
express direction in the new authority to draw up a balance 


HARDSHIP ? 


sheet comparing the hardship to others with that caused to 
the party complaining of that hardship, it would seem that 
where there is any disparity due to unrequited affection and 
the third party or parties would be likely to suffer more by 
the grant or refusal of an order, the difference must not figure 
in the final balance sheet. Asquith, L.J.’s “‘ consequently ” 
imposes this task of deduction on the court. 
PLEADINGS IN HARDSHIP CASES 

The Estates Gazette for 8th November contains a short but 
weighty article on the subject of ‘ Greater Hardship— 
Difficulties over Pleadings,” the writer of which refers to the 
general practice (there are exceptions!) of county courts 
not to make orders for particulars of hardship and complains 
that tenant defendants are especially prejudiced by not 
knowing in advance what facts their opponents may intend 
to rely on, and thus being unable, for instance, to verify till 
too late allegations they may make at the hearing. 

The writer has my sympathy, and I would agree that it is 
desirable, both from the point of view of the parties and from 
that of the court, that particulars of claim and defence should 
mention, or be accompanied by, statements of what the parties 
propose to prove. I made special reference to surprises 
encountered in “ hardship ’’ cases when writing on the subject 
of “ Pleadings in County Court Cases’ in the ‘‘ Notebook ” 
of 22nd December, 1945 (89 Sot. J. 575). But my opinion, 
then voiced, that there is no right to insist on such particulars 
has been strengthened by more recent authorities, notably 
that of Benninga (Mitcham), Ltd. v. Biystra [1946] K.B. 58 
(C.A.) ; 90 Sor. J. 19. 

For the grounds for possession, important as they are, are 
not part of the plaintiff's cause of action. The object of the 
Legislature in these cases, as was pointed out by Bankes, L.]., 
in Barton v. Fineham {1921} 2 K.B. 291 (C.A.), has been 
secured by placing the fetter, not upon the landlord’s action 
but upon the action of the court. As regards the defendant, 
Salter v. Lask (1924) 1 K.B. 754 (C.A.), and Smith v. Poulter 

1947) K.B. 339 (C.A.), and other decisions have shown that 
the Act does not provide a “ statutory defence” ; it can be 
invoked on appeal though no one ever mentioned it at first 
instance. 

The position was succinctly expressed by MacKinnon, L.]J., 
in Benninga (Mitcham), Ltd. v. Bijstra, supra, in which 
landlords sought an order on the ground that the premises 
were required for occupation by a whole-time employee who, 
it transpired, did not actually become such till a date after 
the issue of the plaint, but before the hearing. Dealing with 
the objection as argued on appeal, the learned lord justice 
said: ‘“‘ The plaintiffs’ cause of action is a claim to the 
possession of their freehold against a tenant who has received 
due notice to quit. That cause of action existed on 
20th March [the date when the notice expired].” 

In “ hardship ”’ cases, even more awkward results would 
follow if the facts relied upon had to be pleaded in the ordinary 
way. For not only has the court to consider the position 
at the date of the hearing ; it has to contemplate the future. 
And the writer of the article mentioned would agree that it 
would be unfortunate if a tenant were precluded from proving 
that since the action the plaintiff has been left a desirable 
residence (with vacant possession) and/or has lost or quarrelled 
with the relatives he had desired to house. 
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TO-DAY AND YESTERDAY 
LOOKING BACK 

On 24th November, 1787, Thomas Muir, only son of a prosperous 
Glasgow tradesman, was admitted to the Faculty of Advocates. 
His prospects at the Scottish Bar were good and he would plead 
for poor clients, when required, without fee, but he was caught 
up in the political currents of the day and his career was blasted. 
He was prominent in the agitation for parliamentary reform, 
and in January, 1793, he was arrested on a charge of sedition. 
He refused, as he had always advised his clients, to answer the 
Sheriff's questions, and he was granted bail. He at once went to 
Paris, then experiencing the violent crises of the great Revolution, 
and there he ‘‘ enjoyed the friendship of an amiable and distin- 
guished circle.’’ In his absence he was outlawed in Edinburgh 
and his name was struck off the roll of the Faculty of Advocates. 
On his return he was tried in August and condemned to fourteen 
years’ transportation. In March, 1794, he was dispatched to 
Botany Bay. He bought a small farm in what is now a Sydney 
suburb and called it Hunter’s Hill, after his Scottish patrimony, 
but in February, 1796, he was taken off by a United States ship. 
He experienced shipwreck in Nootka Sound, captivity among the 
American Indians, hospitality in Mexico and imprisonment in 
Havana. On the way to Cadiz in a Spanish frigate he was 
badly wounded in a fight with two English vessels. Eventually 
he reached France, where he was received with honour, but he 
died in September, 1798. On Calton Hill in Edinburgh there is a 
monument to him and to other Scottish political reformers. 

THE HONEST JUDGE 

Irom Japan comes a report of the death of Judge Yoshitada 
Yamaguchi. He resolved to support his family on his legal 
salary and his legal rations. Most of his food as well as the 
supplies which his father-in-law sent from the country he gave 
to his hungry family while he subsisted on thin soup. He refused 
to sell personal belongings to buy on the black market for, he said, 
“How can one who judges others do any black marketing ? ’ 
In the end he died of tuberculosis and malnutrition, and his widow 
said, ‘‘ It is horrible these days to be married to an honest man.” 
The cry must have been echoed by the wives of many great men 
in times of crisis. Certainly Mistress Alice, the wife of Sir 
Thomas More, expressed that feeling very forcibly in her vigorous 
Tudor English, when she visited him in the Tower, where he chose 
confinement rather than violate his conscience at the will of the 
King. ‘‘ What the good year, Master More,”’ she said. ‘‘ I marvel 
that you, that have been always hitherto taken for so wise a man, 
will now so play the fool to lie here in this close, filthy prison, and 
be content thus to be shut up amongst mice and rats, when you 
might be abroad at your liberty, and with the favour and goodwill 
both of the King and Council, if you would but do as all the 
bishops and best learned of this realm have done. And seeing 
you have at Chelsea a right fair house, your library, your books, 
your gallery, your garden, your orchard and all other necessaries 
so handsome about you, where you might in the company of me 
your wife, your children and household be merry, I muse what 
in God’s name you mean here still thus fondly to tarry.” 

POVERTY PREFERRED 

More heard her quietly and asked cheerfully: ‘‘ Is not this 
house as nigh Heaven as my own?” ‘To which “ after her 
accustomed homely fashion,’’ she could only answer with, “ Tilly 
vally, Tilly vally.”” More went on: “I see no great cause why 
I should much joy either of my gay house or of anything belonging 
thereunto when, if I should but seven years lie buried under the 
ground, and then arise and come thither again, I should not fail 
to find some therein that would bid me get out of doors.’” From 
the time that he ceased to be Chancellor, More was serenely ready 
to embrace poverty rather than surrender principle. Calling his 
family together, to consider his reduced circumstances, he had 
recalled his early days at Oxford, at his Inn of Chancery and at his 
Inn of Court, saying, ‘“‘ By my counsel, it shall not be best for us to 
fall to the lowest fare first; we will not therefore descend to 
Oxford fare, nor to the fare of New Inn. But we will begin with 
Lincoln’s Inn diet, where many right worshipful and of good years 
do live full well; which, if we find not ourselves the first year 
able to maintain, then will we the next year go one step down to 
New Inn fare, wherewith many an honest man is well contented. 
If that exceed our ability too, then will we the next year after 
descend to Oxford fare which if our purses stretch not to 
maintain neither, then may we with bags and wallets go a-begging 
together and hoping that for pity some good folk will give us 
their charity, at every man’s door to sing Salve Regina, and so 
still keep company and be merry together.’”’ But there are 


always more of Dame Alice’s mind than of Thomas More’s. 
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NOTES OF CASES 
CHANCERY DIVISION 
In ve Franks; Franks v. Franks 
Wynn Parry, J. 4th November, 1947 
Family provision—Residue of estate for child of first marriag 
Death of testatrix two days after birth of child of second marriag: 
Maintenance of second child not immediately required, but 
Form of order—Inheritance (Family Provisioy 
3 Geo. 6, c. 45), ss. 1 (1) (5), 2 (2), 3 (2). 


Will 


necessary later 
Act, 1938 (2 6 
Adjourned summons. 

The testatrix, who died on 5th August, 1946, was married 
By her first marriage she had a son, the defendant, 
In 1940 the testatrix 


twice. 
k.B., who was now eighteen years of age. 


re-married, and made her will shortly afterwards, by which she 


gave a legacy of £1,000 to her second husband and directed that 
the residue should be held in trust for R.B. She died in August, 
1946, two days after giving birth to the plaintiff, P.F. The net 
value of the estate was £17,460, producing a gross income of 
{525 per annum. R.B. and P.F. were entitled, contingently on 
attaining the age of twenty-one, to share equally in their grand- 
mother’s estate, valued at £1,979. The father of P.F., apart 
from his legacy, had no financial means apart from a salary of 
{550 per annum. R.B., who had left school and was now 
undergoing military service, would shortly require substantial 
provision while studying at a university. P.F. would not 
require much provision for a considerable time. 

Wynn Parry, J., said that provision should be made for the 
second child. The testatrix had no opportunity of altering her 
will after the birth of P.F. It might be argued that the testatrix 
had not acted unreasonably (/n re Pugh [1943] Ch. 387), but the 
relevant words of s. 1 (1) dealt with the reasonableness of the 
provisions of the will, not of the conduct of the testator. The 
birth of P.F. had an immediate effect, in that thereafter the will 
made no reasonable provision for him as a dependant. Regarding 
the form of provision, s. 3 (2) precluded the making of an order 
for the payment of a periodical nominal sum with liberty to apply 
for a larger sum later. However, s. 1 (5) enabled the court to 
order provision to be made as from a future date. The summons 
should stand over until January, 1950 (shortly before R.B 
attained the age of twenty-one), with liberty to apply and to file 
such further evidence on the adjourned hearing as might bring 
the position up to date. The only fetter on the trustees, in the 
meanwhile, was that they could not advance capital to R.B. 
].L. Arnold ; G. D. Johnston ; Miss B. A. Bicknell 
Routh, Stacey, Hancock & Willis; Clifford 


COUNSEI 
SOLICITORS : 
Turney & Co. 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law.) 
Fraenkel v. Whitty 

Roxburgh, J. 30th October, 1947 
Emergency legislation—Settlement—Covenant to pay monthly sums 

until they should become vested in some other person—Beneficiar) 

becomes an enemy alien—Trading with the Enemy Act, 1939 

(2 & 3 Geo. 6, c. 89), s. 7—Trading with the Enemy (Custodian) 

Order, 1939 (S.R. & O., 1939, No. 1198), paras. 1, 3, 4. 

Adjourned summons. 

By a deed dated 31st August, 1939, the plaintiff covenanted 
to pay to R, an Austrian national then residing in Switzerland, 
a monthly sum until lst September, 1946, or “ until some 
act or event shall sooner be done or happen whereby the monthly 
sums hereby covenanted to be paid would become vested 
in . . . some other person or persons or some corporation.” 
In May, 1940, R went to reside in Austria, and thereupon became 
an ‘“‘ enemy ” within the m_aning of the Trading with the Enemy 
Act, 1939. The question for determination was whether the 
monthly sums had ceased to be payable, or whether they were 
payable to the Custodian of Enemy Property, on and after the 
date on which R went to Austria. 

RoxBuRGH, J., after considering the provisions of s. 7 of the 
Trading with the Enemy Act, 1939, and of paras. 1 and 3 of the 
Trading with the Enemy (Custodian) Order, 1939 (which provided 
that any money payable to an enemy should be payable to thie 
Custodian), said that, in the events which had happened, the 
instalment of June, 1940, would have become payable to the Custo- 
dian. The word “ vest”’ in the deed, which had been executed before 
the existence of the Act, could not refer to actual payment, and 
had been used to indicate just sucha situation as had in fact arisen. 
The settlor’s liability ceased, and nothing became payable to 
the Custodian. 

CounsEL: Upjohn, K.C., and Waite ; Danckwerts. 

SOLICITORS : Withers & Co Soli¢ ilor, Board of Trade. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
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COUNTY COURT LETTER 


Decisions under the Workmen's Compensation Acts 
Injury on way to Work 
IN Mountfield v. William Wadsworth & Sons, Lid., at Walsall 
County Court, the applicant was a lift inspector, and his case 
was that his duties involved travelling to various towns in the 
Midlands. For six years he used trains or omnibuses, but in 
September, 1946, when required to go to Ilkeston, he borrowed a 
motor cycle. Owing to a skid, he sustained injury. In choosing 
a quick mode of travel, he acted reasonably. The applicant had 
contemplated buying a car, but did not think the respondents 
would make him a car allowance. There was no definite arrange- 
ment for his travelling, but his expenses were calculated on the 
basis of train and omnibus journeys. The respondents’ case was 
that the accident did not arise in the course of the employment. 
His Honour Judge Norris held that in borrowing the cycle, in 
order to make the journey in less time, the applicant had added 
to his employment a risk very different from that which he was 
required to run. For six years he had used trains and omnibuses, 
and these had become the accepted mode of travel on which his 
expenses were based. Judgment was given for the respondents, 
with costs. 
Osteomyelitis not an Accident 
In Wilks v. Stafford and Stone Co-operative Society, at Stafford 
County Court, the applicant was aged twenty-three, and his case 
was that in October, 1942, he was a milk roundsman in the 
employ of the respondents. Owing to the horse bolting the 
applicant sustained a broken leg. He was in hospital until 
December and resumed work in February, 1943, having received 
compensation for sixteen weeks. In November, 1946, an abscess 
formed under a scar he had had since the age of eleven years. 
He was in hospital until 9th December and did not resume work 
until March, 1947, Compensation was claimed for the period 
from November to March as the accident in 1942 had caused a 
flare-up of the old disease for which he had an operation at the 
age of eleven. The respondent’s case was that the abscess in 
1946 was a recurrence of the original osteomyelitis. The accident 
in 1942 had nothing to do with it. His Honour Judge Tucker 
accepted the medical evidence for the respondents. No award 
was made. 
Lump Sum for Injury to Leg 

In Inions v. Midland Red Omnibus Co., Lid., at Wellington 
County Court, the applicant’s case was that on the 13th 
November, 1944, he sustained an injury to his leg while employed 
by the respondents. He was willing to accept £250 in settlement. 
The agreement was not approved. At a subsequent court the 
respondents offered £350, and His Honour Judge Samuel, K.C., 
ordered the agreement to be recorded, observing that, in view of 
the applicant’s ability to walk, there was plenty of labour he 
could do and should obtain. 


Independent Contractor 

In Coyle v. Summers, at Redditch County Court, the applicant’s 
case was that he and his brother-in-law volunteered to work on 
the farm of the respondent, who engaged them to lay a particular 
They were paid at piece-work rate, and there was no 
stipulation as to hours of employment. While a tree was being 
cut, a chip hit the eye of the applicant. He was an in-patient 
in hospital for a fortnight, and was still unable to resume work. 
The case for the respondent was that there was no contract of 
service, and the applicant was not a “‘ workman.” He had no 
insurance cards, and was told there would be no more work after 
the hedge was finished. The employment was casual. His 
Honour Judge Norris upheld the submission for the respondent. 
No award was made. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprictors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 
Intestacy—ADMINISTRATRIX SOLELY 
ADMINISTRATRIX WITHOUT SELF-ASSENT—LEGAL 

Hodge, Hodge v. Griffiths {1940} Cu. 260 

Q. A died in 1941 intestate and letters of administration to his 
estate were granted to his wife B. A’s estate consisted of certain 
real property subject to a mortgage, and the net value of it 
was under £1,000. No assent was ever executed by B vesting 
the property in herself as sole statutory beneficiary of her 
husband’s estate subject to the mortgage. B died in 1946 intestate 


hedge. 


ENTITLED—DEATH OF 
EsTaATE—Re 
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and her brother, C, was appointed her administrator. C has 
repaid the mortgage “ out of a fund properly applicable to the 
discharge thereof ’’ and now wishes to assent to the vesting of the 
real estate in himself and his brother and sister (hereinafter 
called ‘‘ the beneficiaries ’’) as joint tenants being the beneficiaries 
under B’s intestacy. Should C execute the assent as personal 
representative of B after reciting the fact that no assent had been 
made by B or should C (or someone else) take out a grant de bonis 
non to A’s estate and execute the assent as personal representative 
of A? Is it in order to assent to the vesting of the property in 
the beneficiaries as joint tenants or must they be tenants in 
common ? Will such an assent attract any stamp duty in respect 
of the implied vesting declaration of the joint tenancy? Can 
you recommend a precedent ? 

A. If B had prior to her death assented by conduct in respect 
of the equitable interest, which seems highly probable, then 
she held the legal estate at her death beneficially (Re Hodge, 
Hodge v. Griffiths [1940] Ch. 260). On that basis C will execute 
the assent, which might contain a recital to the above effect. 
If on the other hand there was no such assent in respect of the 
equitable interest a grant de bonis non in the estate of A will 
be required and the assent will be given by such grantee. In the 
assent it can be provided that the trusts of the proceeds of sale 
are to be for the ‘“ beneficiaries ’’ as joint tenants if so desired, 
and no stamp duty will be attracted on that account. For a 
precedent see ‘‘ Prideaux,”’ 23rd ed., vol. 3, p. 893, Precedent VIII. 


Statute of Distribution current in 1925 REPRESENTATION 
BY GRANDCHILD OF A SISTER OF THE DECEASED 

Q. A testator, who died and whose will was proved in the year 
1884, bequeathed his residuary estate to his trustees upon trust 
to pay the income thereof to his wife during her life, and after 
her death to hold a share of the same in trust for his daughter 
E.B. during her life, and for any child or children of hers 
absolutely after her death, and, if there should be no child, the 
said share was to be held in trust for the persons who would 
“by virtue of the Statutes of Distribution be entitled to the 
personal estate of such daughter if she had died without leaving 
a husband or child.”” There is no direction in the will that any 
change effected by later legislation is to be taken into account. 
E.B. died in 1946 a widow and without ever having had a child, 
leaving an only brother and also certain nephews and_ nieces 
(children of the deceased’s dead sisters) her surviving. A child 
of a sister of the deceased predeceased E.B. leaving a daughter 
of her own, who is thus a grand-niece of E.B. and who has 
survived her. We do not think that this grand-niece is entitled 
to a share of what her mother would have received, if she had 
survived E.B., but we shall be grateful for your opinion on the 
point. 

A. We agree with the views expressed by our subscribers. 
It is necessary to consider the old Statutes of Distribution 
(A. of E.A., 1925, s. 50 (2)), that is to say, the Statute of 
Distribution, 22 and 23 Cha. 2, c. 10, under which representation 
among collaterals is not permitted beyond brothers’ and sisters’ 
children. Thus the grand-niece of E.B. will not participate. 


CORRESPONDENCE 


(The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL] 
American Legal Aid 

Sir,—With reference to your short paragraph in 
Topics ”’ on the Chicago “ Lawyer Reference Plan,”’ 
which you did not mention is that even when the Kushcliffe 
scheme does come into operation it will not cover conveyancing 
and administration of estates, which are included in the American 
Lawyer Reference Plans. The Rushcliffe scheme sets out to 
provide the minimum which was necessary to avoid serious 
injustice caused by insufficient means to pay legal costs Chere 
was a body of opinion which took the line that anybody who could 
afford to pay—or borrow—the money to purchase property 
could also pay the legal costs of the conveyancing, but, in fact, 
as we all know, a great many people with small capital consider 
the legal costs out of all proportion to the benefits received when 
a comparatively small transaction is being carried through, with 
the result, to take only one example, that many people have 
lost the money they invested in small businesses. 

Two and a-half years have elapsed since the Rushcliffe 
Committee presented its report, and there has been time to 
consider whether the profession should not endeavour to follow 
the example of the Chicago lawyers, and work out some scheme 
persuading everybody to use lawyers for transactions where legal 


Current 
one point 


services are desirable. 


London, W.C.2. 


ROBERT EGERTON 
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PARLIAMENTARY NEWS 
HOUSE OF LORDS 


kktead First Time : 


BurRMA INDEPENDENCE BIL [H.C. [14th November. 


Read Second Time: 


River Boarps Bictt [H.L. 18th November. 


kkead Third Time: 


EXPIRING Laws CONTINUANCE BILL /H.C.| [18th November. 


In Committee : 

MEDICAL PRACTITIONERS AND PHARMACISTS Bitv [H.L. 

{18th November. 
HOUSE OF COMMONS 

Read First Time : 

AGRICULTURE (SCOTLAND) BiLi [H.C {20th November. 

To amend the enactments relating to agricultural holdings in 
Scotland ; to make further provision for the improvement and 
development of agriculture and the use of agricultural land in 
Scotland ; to authorise the making of grants towards the provision 
of houses and buildings for land-holders and cottars in the 
Highlands and Islands; to extend the time for making applica- 
tions for assistance under the Housing (Agricultural Population) 
(Scotland) Act, 1938; and for purposes connected with the 
matters aforesaid. 

FINANCE BILL [H.C [19th November. 

To grant certain duties, to alter other duties and to make 
certain Amendments in the law relating to the Public Revenue. 

Pusiic Works Loans BILL [H.C.] 21st November. 

To grant money for the purpose of certain local loans out of the 
Loca! Loans Fund and for other purposes relating to local loans. 


Read Second Time : 
CEYLON INDEPENDENCE BI Lv [H.C. [21st November. 
HousinG (TEMPORARY ACCOMMODATION) Britt [H.C 
{21st November. 


LocAL GOVERNMENT BILvt [H.C 19th November. 


Read Third Time : 
EDINBURGH MERCHANT COMPANY WIbDows’ FUND (AMENDMENT) 
ORDER CONFIRMATION BILL [H.L.] 20th November. 
JERSEY AND GUERNSEY (FINANCIAL Provisions) BILL [H.C.] 
{20th November. 
STORNOWAY HARBOUR ORDER CONFIRMATION Biti [H.L. 
{20th November. 
In Committee : 
EMERGENCY LAws (TRANSITIONAL Provisions) Brit [H.C.] 
[20th November. 


QUESTIONS TO MINISTERS 
Wark Kisk INJuRtES (COASTGUARDS) 

Major McCatiuM asked the Minister of Pensions if, in view of 
the judgment given in the High Court of Justice, King’s Bench 
Division, on the 14th January, 1946, he will consider amending 
the definition of a war risk injury in the War Pensions (Coast- 
guards) Scheme, 1944, and thereby put coastguards on the same 
footing as Civil Defence volunteers. 

Mr. BucCHANAN: Provision for compensation for war risk 
injury, as defined in the Pensions (Mercantile Marine) Act, 
1942, was included in the scheme to cover the case of the coast- 
guard who might be required to serve afloat alongside seagoing 
personnel. The Coastguard Organisation, unlike the Civil 
Defence, is a normal peacetime organisation, governed in the 
matter of injuries, sustained in the ordinary course of their 
employment, by the Workmen’s Compensation Acts. Provision 
on these lines continued during the war. I do not consider, 
therefore, that any revised arrangements are necessary. 

Major McCattum: In view of the unsatisfactory nature of the 
reply, I propose to raise this matter on the Adjournment at the 
earliest possible opportunity. [18th November. 

RoyvAL NAvy: PrizE MONEY 

Mr. SkINNAKD asked the Parliamentary Secretary to the 
Admiralty whether he has yet received in a common form returns 
from all Empire Prize Courts; and whether he can now give 
an estimate of the amount of prize money available, and when 
grants can be made. 

Mr. JOHN DuGDALE: No, sir. Complete returns have not yet 
been received and cannot be expected for some time in view of the 
complexity of the position in some Dominions. Until the returns 
have been received in a final form it is not possible to make a 
reliable estimate of the amount of prize money available. For the 
same reason I am unable to make any forecast of when the 
grants can be made. Approval has been given, however, to the 


inclusion of a Prize Bill among the Bills which it is hoped will 
[19th November. 


be taken later in this session. 
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NATIONALISED MINES (COMPENSATION) 

Mr. Emrys HuGues asked the Minister of Fuel and Power 
when he proposes to make a statement on the payment of 
compensation to coalowners whose mines have been nationalised. 

Mr. GairsKELL: The procedure laid down by the Coal Industry 
Nationalisation Act, 1946, for the valuation of the assets of 
former coalowners and the payment of compensation therefor 
will necessarily take some considerable time. I propose to 
circulate a summary of the present position in the official report 
and I am prepared to make further statements on the position 
from time to time 


Following is the summary. 

Central and District Valuation Boards: the Central Valuation 
Board, provided for under s. 12 of the Act, has been formed and 
will commence its sessions in January, 1948. At the same time 
negotiations are proceeding to secure the most suitable professional 
and technical men to serve on the District Valuation Boards. 

Statements of interests: the statements of interests submitted 
by owners are in course of examination with the object of 
constituting compensation units for submission to District 
Valuation Boards 

Cash Compensation for Stocks and Stores: it is anticipated 
that cash payments of substantial sums on account of stocks of 
products of colliery production activities and of consumable and 
spare stores will commence early in 1948, and are expected to 
amount to approximately {10 million by the ensuing end of 
March. 

Interim Income-Revenue Payments: the machinery for the 
payment of interim income-revenue payments under s. 22 (3) 
of the Act was put into motion on 22nd September, 1947, the 
date on which the relative regulations came into force. Provisional 
payments of over £3 million have been made to date, representing 
approximately 50 per cent. in number of possible claims. The 
balance of claims for revenue payments are in course of 
investigation by the Independent Accountants. 

The Ministry is in close touch with the Mining Association of 
Great Britain, the Federation of Small Mines of Great Britain, 
and with the National Coal Board on these matters. 

{20th November. 


War-DAMAGE PAYMENTS 

Mr. MAxLowe asked the President of the Board of Trade if 
he is aware that many persons whose business equipment and 
office furniture were destroyed by bombing as early as 1940 have 
long ago purchased all the furniture they needed to re-equip the 
new offices where they now conduct their business ; and if he 
will arrange to pay war-damage compensation under the business 
scheme in such cases without waiting for improvement in the 
supply position. 

Mr. H. Witson: No, sir. The Board of Trade are empowered 
to pay any claim in whole or in part only if they are satisfied that 
the replacement or repair of the goods is expedient in the public 
interest, but I am, of course, prepared to consider any particular 
cases which the hon! member has in mind. (20th November. 


CONDITIONAL LEGACIES 

Mr. Peter FREEMAN asked the Attorney-General whether he 
is aware of conditions sometimes made in bequests which infringe 
on the normal personal freedom of recipients, such as acceptance 
of certain religious beliefs or remarriage ; and whether he will 
introduce legislation to make such conditions illegal. 

The SoriciroR-GENERAL : Conditions of the type contemplated 
by the hon. member may under the existing law be invalid as 
being illegal, contrary to public policy or uncertain. If a 
condition is valid the legatee is free to elect whether or not to 
comply with it and accept the bequest. In these circumstances, 
I see no sufficient reason for making all such conditions illegal, 
and His Majesty’s Government have no present intention of 
introducing legislation on the lines suggested. [20th November. 


Post-War Crepits (Estate Duty) 

In answer to Mr. GRANVILLE SHARP, who asked why repayments 
of post-war credits of deceased persons with estates of over £100 
could not be made without an estate duty officer’s certificate 
that duty had been paid or was not payable, the FINANCIAL 
SECRETARY TO THE TREASURY said that the requirement would 
be dispensed with forthwith, as rights to post-war credits of a 
deceased person which were transferred to beneficiaries were not 
chargeable to estate duty as part of his estate. (20th November. 


ILLEGITIMATE CHILDREN (AMERICAN FATHERS) 

In the course of a written answer to Mr. SHARP, the HoME 
SECRETARY stated that applications for financial assistance for 
British mothers of illegitimate children of American servicemen 
should be made to the Home Department, or if the mother 
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resides in Scotland to the Scottish Home Department, and should 
contain the facts relating to her claim, the date and place of birth 
of the child, the dates during which the putative father was 
stationed in this country, and his last known address in the 
United States. 21st November. 


SHORT FORM OF BIRTH CERTIFICATE 


The Registrar-General announces that as from Monday, 
15th December, a new and short form of birth certificate costing 
sixpence will be available showing only the name and surname, 
sex, date of birth and (where possible) place of birth. There 
will be no particulars of parentage or adoption. This announce- 
ment follows the publication of an Order in Council (S.R. & O., 
1947, No. 2463) appointing 15th December, 1947, for the coming 
into force of the Births and Deaths Registration Act, 1947. 

In the case of births registered in England or Wales application 
can be made to the Superintendent Registrar of the district in 
which the birth occurred or to the General Register Office, 
Somerset House, London, W.C.2. <A short certificate can also 
be obtained from the local registrar at the time of registration 
of the birth. 

Where births have been registered abroad and entered in Army, 
\ir Force, Consular or Marine records deposited with the Registrar- 
General, certificates can be obtained only from the General 
Register Office, Somerset House. This applies also to certificates 
relating to adopted children. 

Applicants for certificates will be asked to give the following 
details to the Superintendent Registrar, or the Registrar-General, 
as the case may be, in order that the particular birth entry in 
his records may be identified—as already indicated, the certificate 
itself will contain no reference to parentage or adoption : 

Name and surname ; 
Date and place of birth ; 
Name and surname of father ; 

Name, surname and maiden surname of mother. 

In the case of adopted children the particulars asked for are : 
name of child, date of birth, name and surname of adopter and 
date of adoption order. 

A sixpenny postal order, crossed ‘‘ & Co.,’”’ and a stamped 
addressed envelope should be enclosed with postal applications. 


RULES AND ORDERS. 


S.R. & O., 1947, No. 2495/L. 32 
SUPREME COURT, ENGLAND—PROCEDURE: MATRIMONIAL CAUSES 
THE MATRIMONIAL CAUSES (AMENDMENT) (No. 2) RUuLEs, 1947 
DATED NOVEMBER 18, 1947 

We, the Rule Committee of the Supreme Court, hereby make the 
following Rules : 

1.—(1) These Rules may be cited as ‘the Matrimonial Causes 
(Amendment) (No. 2) Rules, 1947’ and shall come into force on the 
first day of January, 1948. 

(2) The Interpretation Act, 1889* shall apply to the interpretation of 
these Rules as it applies to the interpretation of an Act of Parliament. 

3) In these Rules a Rule or an Appendix referred to by number 
means the Rule or the Appendix so numbered in the Matrimonial 
Causes Rules, 1947f. 

2. Bolton shall be a Divorce Town and accordingly in Appendix III 
there shall be inserted after the word ‘‘ Bodmin ”’ the word “ Bolton.” 

3. Rule 28 (Discretion Statement) shall be amended by adding to 
paragraph (3) thereof the following proviso, namely : 

““ Provided that where an application is made to a Registrar by 
or on behalf of a party who has filed a discretion statement for leave 
to give his own evidence by affidavit, the discretion statement shall 
be open to inspection by the Registrar.”’ 

Dated the 18th day of November, 1947. 


Jowitt, ( 


Goddard, C.J. 


H. B. Vaisey,. J. 

G. Justin Lynskey, J. 
Greene, M.R. Gerald Gardiner. 
Merriman, P. Douglas T. Garrett. 
F. James Tucker, L.J. L.S. Holmes. 

F. L. C. Hodson, J. 


& 53 Vict. c. 63. t S.R. & O. 1947 No. 523. 
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S.R. & O., 1947, No. 2503 
COMPANIES 


THE COMPANIES Act COMMENCEMENT) ORDER, 1947, DATED 
NOVEMBER 22, 1947, MADE BY THE BOARD OF TRADE UNDER 
SECTION 123 OF THE CoMPANIES AcT, 1947 (10 & 11 GEo. 6 c. 47). 


1. The Board of Trade, in pursuance of the powers conferred upon them 
by Section 123 of the Companies Act, 1947, and of all other powers 
in that behalf enabling them hereby appoint the 1st day of December, 
1947, as the day on which the provisions of that Act specified in 
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Columns 1 and 2 of the Schedule to this Order shall, subject to the 
appropriate exceptions and limitations set out in Column 3 thereof, 
come into force. 


2. This Order may be cited as the Companies Act (Commencement) 
Order, 1947, and shall come into operation on the Ist day of December, 
1947. 


Dated this 22nd day of November, 1947. 
E. H. Marker, 
An Authorised Officer of the Board of Trade. 
SCHEDULE 


No. of 
Provision 


Exceptions an 


Subject Matter Limitations 


Extension of time lmit 
under S. 61 (2) of the 
Companies Act, 1929*. 


Section 10 


18 Meaning of ‘“‘ holding com- | So far as applicable to 
g | 

pany ’’and “‘subsidiary”’. Sections 42 to 49 inclu- 

sive of the Companies 


Act, 1947, and Sections 
135 to 138 inclusive 


of the Companies Act, 
1929, 

27 (6) , Nationality of Origin Not including paragraph 
(a) and sub-paragraph 


(1) of paragraph (/ 
So much only as 


applies 


Christian names and _ sur- 


, aa UF} 
names paragraphs (6), (d) and 
(e) of subsection (4) of 
section 145 of the 
Companies Act, 1929, 
to section 144 of that 
Act and to this section 
oe 27 (8) Christian names and sur- 
names 
42-49 Investigations 
inclusive 
a 58 Extension of Registration 
of Business Names Act, 
1916,+ to companies. 
69 Numbering of Shares 
% 0 Alteration of company’s 
objects. | 
- 77 Additional power to alter 


memorandum. 

78 Prohibition of registration 
of companies by undesir- 
able names. 

79 Extension of Section 18 of 
the Companies Act, 1929, 
to certain companies after 
formation. 


” 111 Power of foreign companies 
to hold land. 
- 116 Registration of business 
names. 
, 118 Amendment to Assurance 
(3) (a) Companies Acts, 1909 
1946. 


- 120 (3) Power of Treasury to vary 
rates of interest by order. 

53 122 Construction and applica- (i) So far as applicable 

tion of the Companies to the provisions set 

Acts, 1929 and 1947. out in this Schedule, 

li) Not includir 

section (2), an 

(iii) With respect to sub 

section (7) only in 

relation 

Eighth Schedule of 

the Companie ac. 

1947, as hereinafter 

limited 





Eighth Fnactments of Companies | So much only as relates 
Schedule Act, 1929, applied. to Sections 366, 367, 
373 to 378 ISI VE 
and 384 of the 

Companies Act, 1929 
Section 123 (3); Repeals (i) So much only as 
and the repeals Sections 126 
Ninth and 127 of the Com- 
Schedule. panies Act, 1929, and 
(ii) Only in so far as the 
repeal of uch 

sections 1S conse 
quential on the 
coming into for of 
Section 18 f the 


Companies Act, 1947, 
as hereinbefore 
limited. 
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642 THE SOLICITORS’ 


OBITUARY 


Mr. F. J. BLAXLEY 


Mr. Francis John Blaxley, solicitor, of Leicester, died recently, 
aged seventy-four. He was admitted in 1903. 


Mr. J. B. MOORE 


Mr. John Bassett Moore, one of the foremost American 
authorities on international law and procedure, and for several 
years a Judge of the Permanent Court of International Justice 
at The Hague, died in New York on 12th November. His 
published works include a “‘ History and Digest of International 
Law,” in six volumes. ' 


NOTES AND NEWS 


Honours and Appointments 


The following appointments are announced in the Colonial 
Legal Service: Mr. B. A. Doyle, Magistrate, Uganda, to be 
Solicitor-General, Fiji; Mr. E. G. Fitrr, Registrar of Titles and 
Conveyancer, Uganda, to be Chief Registrar, Supreme Court, 
Palestine; Mr. D. J. Cowarp to be Assistant Registrar-General, 
Kenya; Mr. J. B. PINE to be Resident Magistrate, Northern 
Rhodesia; and Mr. W. B. SuTHERLAND to be Legal Officer, 
Malaya. 


Sir HAROLD DERBYSHIRE, M.C., K.C., has been elected Treasurer 
of the Honourable Society of Gray’s Inn for the year 1948, in 
succession to Sir ARNOLD McNair, C.B.E., K.C., LL.D., F.B.A., 
who has been elected Vice-Treasurer for the same period. 

Mr. G. RusseEtt Vick, K.C., has been elected Master of the 
Curriers’ Company. 


Notes 


The London (West) Liabilities Adjustment Office, at 25 Haven 
Green, Ealing, W.5, has now been closed. 

At a meeting of the Law Students’ Debating Society at The 
Law Society’s Court Room, on Tuesday, 4th November, 1947 
(Chairman, Miss M. R. Eldridge), the motion ‘‘ That the direction 
of labour in time of peace is unjustifiable’? was lost by three 
votes, there being seventeen members and two visitors present. 

At the meeting on Tuesday, 11th November, 1947 (Chairman, 
Mr. F. D. Kennedy), the motion “‘ That a system comparable 
to the continental ‘ Droit Administratif’ should be introduced 
into this country ”’ was lost by seven votes, there being fourteen 
members and six visitors present. 


The Government of Eire has refused to introduce a legal aid 
system for poor citizens. The Minister for Justice, Mr. G. Boland, 
has stated that he is satisfied that legislation to provide for 
legal aid for the poor is not necessary. This decision is an 
unexpected sequel to a statement in the Dail in April, 1946, 
when the Minister for Justice indicated that he was not averse 
to a proposal for setting up machinery to provide legal aid 
for the poor. He then said that the Superior Court rule-making 
committee had stated that they were in favour of the provision 
of such legal aid and that he had asked them for information 
as to how it should be done. Mr. Boland then qualified his 
support of the scheme, however, by saying that he would not 
agree that people should be financed in connection with ordinary 
civil actions. 


GRAY’S INN 

List of students called to the Bar this term: Il. J. Black, 
R. B. Beevor, L. A. Davies, M.A., G. H. L. Rhodes, M.A., A.C. 
Ruffhead, M.A., R. H. Leonard, M.A., W. G. O. Morgan, E. M. 
Richards, R. H. F. Scott, M.A., B. H. Gerrard, B.A., W. A. West, 
J. S. Streeter, N. W. M. Sellers, M.A., J. T. Williams, J. B. H. 
Billam, LL.B., R. J. S. Harvey, P. J. C. Smith, B.A., F. U. C. 
Gonzalez, N. A. P. Methven, M.A., J. C. Sutton, B.Sc. (Econ.), 
B. D. Bush, LL.B., P. M. Cox, LL.B., J. O. Izuora, V. J. Fanstone, 
B.Com., J. A. Phil-Ebosie, E. L. Gardner, E. O. A. Morgan, 
I. C. Christophides, W. Burrows, M.A., S. K. Hazra, M.A., B.L., 
P. M. B. Rowland, B.A., LL.B., P. F. X. Leonard, M.A., B. V. 
Barrans, S. D. R. Gurney, D. W. M. Randell, R. A. S. Breene, 
LL.B., G. L. Sowerbutts, B.Com., LL.B., I. E. Hyatali, R. C. 
Stavrakis, A. G. Stephens. 
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MIDDLE TEMPLE 

List of students called to the Bar this term: P. M. Jayarajan, 
B.A. (Hons.), L. Wilkes, M.A., A. M. Taylor, M.A., G. D. Morton, 
M.A., J. L. Clay, M.A., E. Fieth, J. D. B. Richardson, P. G. Lenox, 
A. Otutuloro, G. J. Morgan, M.A., K. A. T. Davey, M.A., K. D. 
Potter, M.A., D. L. Neve, B.A. (Hons.), L. B. Fox, B.A. (Hons.), 
A. K. Tyrer, M.A., L. J. Kent-Jones, M.C., B. H. Webbe, B.A. 
(Hons.), P. C. Kalodikes, S. Das, B.Sc., LL.B., J. Jackson, B.A., 
LL.B., A. M. A. Margai, G. X. Joannides, J. S. B. Dear, B.A., 
H. M. Jones, B.A., J. M. Gwynn, LL.B. (Hons.), M. O. Oyemade, 
C. E. Achong O. Kassim, K. K. F. Lawton, B.A., W. A. J. 
Farndale, Be J. L. E. MacManus, S. W. Templeman, M.B.E., 
M.A., F. N. Walker, B.A., The Hon. K. A. H. Mason, D.F.C. 
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SUPREME COURT 
CHRISTMAS VACATION, 1947 

Notice is hereby given that an Order has been made under rr. 6 
and 9 of Ord. LXIII closing the offices of the Supreme Court from 
12.30 p.m. on Wednesday, the 24th December, to Sunday, the 
28th December, 1947, inclusive. 

The Order does not apply to the District Registries of the High 
Court, each of which will be closed on the same days as the local 
county court office. (See Ord. LXIII, r. 10.) 


Wills and Bequests 
Mr. A. S. N. Davis, solicitor, of Silchester, Hants, and Red Lion 
Square, Holborn, left £45,207. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 


No. 2412. Evidence. Foreign Representatives (Proof of 
Notarial Acts) Order. November 10. 

No. 2449. Mayor’s and City of London Court Funds Rules. 
November 13. 

No. 2463. Registration of Births and Deaths, England. Order 
in Council appointing December 15, 1947, for the 
coming into Force of the Births and Deaths 
Registration Act, 1947. November 13. 

No. 2362. Safeguarding of Industries (Exemption) (No. 8) 


Order. November 11 


House OF COMMONS PAPERS (SESSION 1946-47) 


Offences relating to Motor Vehicles. Return showing 
the number of offences relating to motor vehicles in 
Englandand Wales, the number of persons prosecuted 
for such offences, the results of the proceedings in 
magistrates’ courts, and the number of alleged 
offences in respect of which written warnings were 
issued, by the police, together with the number of 
persons concerned, during 1946. 


No. 2. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1947 
APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 


COURT OF 


EMERGENCY APPEAL Mr. Justice 
Date Rota Court I VAISEY 
Mon., Dec. 1 Mr. Andrews Mr. Farr Mr. Blaker 
Tues., "4 Jones Blaker Andrews 
Wed., 3 Reader Andrews Jones 
Thurs., 4 Hay Jones Reader 
Fri., 5 Farr Reader Hay 
Sat., 6 Blaker Hay Farr 
Group A Group B 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WYNN PARRY ROMER JENKINS 
Date Non-Witness Witness Non-Witness Witness 
Mon., Dec. 1 Mr. Hay Mr. Reader Mr. Jones Mr. Andrews 
Tues., 2 Farr Hay Reader Jones 
Wed., 3 Blaker Farr Hay Reader 
Thurs., ,, 4 Andrews Blaker Farr Hay 
Fri., 5 Jones Andrews Blaker Farr 
Sat., 6 Reader Jones Andrews Blaker 
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